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charges in fact and in law were considered by the Supreme Court as is the 
practice in an admiralty case. Held, that the case be remanded for further 
proceedings, but no action, except to preserve the security, to be taken until 
the defendant can present his defense adequately. Watts, Walts 6" Co., Ltd. 
v. Unione Austriaca di Navigazione, etc., U. S. Sup. Ct. Off., October Term 
(1918), No. 25. 

Since the proceeding is in personam, the Austrian corporation is to be treated 
as an enemy alien defendant, for the admiralty doctrine that a personal de- 
fendant is a claimant is applicable only to proceedings in rem, where the right 
to appear is based on a claim to the property. See Benedict, Admiralty, 
4 ed., § 296. Where a suit against a nonresident alien enemy is entertained, 
he is permitted to defend. Seymour v. Bailey, 66 111. 288 (1872) ; McVeigh v. 
United States, n Wall. (U. S.) 259 (1870); Robinson v. Continental Insurance 
Co., [1915] 1 K. B. 155. Still, if the defense cannot be adequately presented 
it is not fatal, where there has been an appearance or the proceeding is quasi- 
in-rem. Porter v. Freudenberg, [1915] 1 K. B. 857; Dorsey v. Dorsey, 30 Md. 
522 (1869). See 31 Harv. L. Rev. 471, 475. The delicate problem is to afford 
the plaintiff, an ally, as effective a remedy as he would have if suing a loyal 
citizen, since otherwise the enemy is really protected; and yet allow the de- 
fendant a fair hearing. The solution is often in the form of a postponement 
within the discretion of the court. See Porter v. Freudenberg, [1915] 1 K. B. 
857, 892; Robinson v. Continental Insurance Co., [1915] 1 K. B. 155, 162. When 
the plaintiff is amply protected by a bond such a practice is commendable, 
but it might be a hardship on the plaintiff to insist that he shall wait. See In 
re Amsinck's Estate, 169 N. Y. Supp. 336. The more flexible practice of allow- 
ing the lower court to grant a continuance in court in its discretion is to be 
favored, especially in admiralty. See The Kaiser Wilhelm II, 246 Fed. 786. 

Bankruptcy — Preferences — Payment to the Holder of a Note 
as a Preference to the Indorser or Surety. — Within four months of 
the petition to have him adjudged a bankrupt, the maker of a note paid the 
holder. His trustee in bankruptcy sues the accommodation indorser alleging 
the payment was a preference to the indorser which he had reasonable cause 
to believe would be effected. Held, on a motion to dismiss the bill, the trustee 
may recover. Cohen v. Goldman, 42 Am. B. Rep. 85 (C. C. A., 1st Circ). 

There is no question that a surety or indorser is a creditor of the principal 
debtor. Stern v. Paper, 183 Fed. 228. It is also clear that a creditor may 
receive a preference by a transfer to a third person. Western Timber Co. v. 
Brown, 129 Fed. 728. If the surety solicits the payment of a note by the 
maker to the holder, many courts compel the surety to surrender that amount. 
Kobusch v. Hand, 156 Fed. 660; In re Sanderson, 149 Fed. 273; Brown v. 
Streicher, 177 Fed. 473; Atherton v. Emerson, 199 Mass. 199, 85 N. E. 530. The 
surety has been compelled, as in the principal case, to surrender such payment 
even when he did not participate in the transfer. Paper v. Stern, 198 Fed. 
642. Contra, Reber v. Shulman, 183 Fed. 564. As a necessary construction 
of the Bankruptcy Act, the view of the principal case is sound, though one's 
first impression is that it is severe on the surety. Generally, the holder of a 
note, who has surrendered a payment by the maker as a fraudulent prefer- 
ence, may still hold the sureties. Harner v. Batford, 35 Ohio St. 113; Hooker 
v. Blount, 44 Tex. Civ. App. 162, 97 S. W. 1083; Perry v. Van Norden Trust 
Co., 118 App. Div. 288, 103 N. Y. Supp. 543. Contra, Re Ayers, 6 Biss. 48. 
The surety may, however, prove in bankruptcy his right of subrogation. 
Bankruptcy Act, § 57 i. If the holder of the note retains the payment, the 
surety suffers no greater hardship by surrendering that amount, for he now 
may prove in bankruptcy his claim for reimbursement. Bankruptcy Act, 
§ 57 g; Keppel v. Tiffin Bank, 197 U. S. 356. 



